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MARTINEZ, CALIFORNIA 

DEPARTMENT:   15 
HEARING DATE:   01/14/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 15 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).) Department 15’s telephone number is: (925) 608-

1115. 

Submission of Orders After Hearing in Department 15 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The 

order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the 

Court’s tentative ruling must be attached to the proposed order when submitted to the Court for 

issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC16-00893 
CASE NAME: MEGA CREATION VS. ALPHA DESIGN 
HEARING ON MOTION FOR ATTORNEY FEES IN CONTRACT ACTION 
FILED BY MEGA CREATION INC. 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The Motion is granted.  Plaintiff is the prevailing party and is 
awarded attorney’s fees in the amount of $141,782.50 pursuant to Civil Code section 1717.   

  

 2.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION FOR TERMINATING & MONETARY SANCTIONS 
FILED BY MICHAEL BANNOUT M.D. 
* TENTATIVE RULING: * 
 
The motion is continued to March 11, 2019 to be heard with Defendant’s Motion for Terminating 
and Monetary Sanctions filed January 7, 2019.  The Court request clarification as to what 
specific terminating sanction Defendant is requesting. 
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 3.  TIME:  9:00   CASE#: MSC17-01097 
CASE NAME: CONTINI VS. VALENTA 
HEARING ON MOTION TO COMPEL PLAINTIFF TO PROVIDE FULL & COMPLETE 
DISCOVERY RESPONSES  /  FILED BY CHRISTOPHER VALENTA 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion is granted as prayed.  Objection-free verified 
responses to Form Interrogatories, Set Number Two and Request for Admissions, Set Number 
One shall be served by January 28, 2019.  Plaintiff shall pay Defendant sanctions in the amount 
of $560.00 by January 28, 2019. 

  

 4.  TIME:  9:00   CASE#: MSC18-00706 
CASE NAME: PRASAD VS. SAVE MART 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY SHETAL PRASAD 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion is granted as prayed. 

  

 5.  TIME:  9:00   CASE#: MSC18-01776 
CASE NAME: MATEEN VS. RICHMOND POLICE DEPARTMENT 
HEARING ON MOTION FOR SANCTIONS 
FILED BY RICHMOND POLICE DEPARTMENT, et al. 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion is granted as prayed.  Defendants are awarded 
sanctions in the amount of $7,571.15 pursuant to Code of Civil Procedure section 128.7. 

  

 6.  TIME:  9:00   CASE#: MSL18-02356 
CASE NAME: BARCLAYS BANK VS. ROMERO 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY BARCLAYS BANK DELAWARE 
* TENTATIVE RULING: * 
 
No opposition has been filed.  Plaintiff’s Request for Judicial Notice is granted. 
 
The motion for Judgment of the Pleadings is granted as prayed.  Judgment shall be entered in 
favor of Plaintiff in the amount $1850.77 plus costs incurred. 
 
The trial set for March 4, 2019 at 1:30 PM in Department 15 is vacated. 
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 7.  TIME:  9:00   CASE#: MSL18-06227 
CASE NAME: HIGUERA VS. OLSON 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JULIE A. OLSON 
* TENTATIVE RULING: * 
 
Plaintiff filed an Amended Complaint on December 28, 2018.  Defendant has taken the 
Demurrer off calendar. 

  

 8.  TIME:  9:00   CASE#: MSN18-1726 
CASE NAME: MATTER OF 5355 WILLOW LAKE COURT 
HEARING ON SURPLUS FUNDS  ( PETITION FILED 08-15-18 ) 
* TENTATIVE RULING: * 
 
Parties to appear. 

  

 9.  TIME:  9:00   CASE#: MSN18-2526 
CASE NAME: RE GABRIEL JOHNSON 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Petition is granted as prayed.  Counsel to appear to obtain the signed orders. 

                                                         ADD ON 

13.  TIME:  9:01   CASE#: MSC14-01619 
CASE NAME: HAROLD NAGAN VS. PATRICK RILEY 
HEARING ON MOTION TO/FOR SEEK LEGAL FEES FOR WINNING ANTI-SLAPP 
MTN FILED BY NATALIE RILEY, PATRICK RILEY 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The Motion is granted.  Defendants were the prevailing party on 
the special motion to strike and are awarded attorney’s fees in the amount of $2,045 pursuant to 
Code of Civil Procedure section 425.16(c). 
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14.  TIME:  9:01   CASE#: MSC14-01619 
CASE NAME: HAROLD NAGAN VS. PATRICK RILEY 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of NAGAN FILED BY 
PATRICK RILEY 
* TENTATIVE RULING: * 
 
Defendants Patrick and Natalie Riley’s demurrer to the Second Amended Complaint is 

overruled as to causes of action 1 and 2 and sustained without leave to amend as to 

causes of action 3, 13, 14 and 15.  

Defendants demurred to causes of action 1 (breach of written contract), 3 (breach of oral 

contract), 13 (slander of title), 14 (unjust enrichment) and 15 (violation of Bus. & Prof. Code § 

17200) for the failure to state a cause of action. Defendants have also demurred to causes of 

action 1 (breach of written contract) and 2 (breach of implied contract) for uncertainty. 

Causes of action 1 and 2 (breach of written and implied contracts) 

The demurrer to causes of action one and two is puzzling. These claims have been included in 

the complaint since the original complaint was filed in 2014 and survived Defendants’ motion for 

summary adjudication. That being said, it appears that the demurrer is proper and the Court will 

address its merits.  

“To establish a cause of action for breach of contract, the plaintiff must plead and prove (1) the 

existence of the contract, (2) the plaintiff's performance or excuse for nonperformance, (3) the 

defendant's breach, and (4) resulting damages to the plaintiff. [Citation].) ‘In an action based on 

a written contract, a plaintiff may plead the legal effect of the contract rather than its precise 

language.’ [Citation.])” (Maxwell v. Dolezal (2014) 231 Cal.App.4th 93, 97-98.) 

The allegations in the complaint sufficiently allege the necessary elements for the breach of 

contract claims. In cause of action one, Plaintiffs allege the terms of the agreement (SAC ¶78), 

they alleged that they performed all obligations under the agreement (SAC ¶79) and that Riley 

breached the agreement by refusing to pay the full amount under the contract (SAC ¶80.) 

Finally, Plaintiffs alleged that they were damaged. (SAC ¶81.)  

In cause of action two, Plaintiffs allege that Riley made representations to Plaintiffs that he 

would purchase their personal property for $55,000 (SAC ¶84), Plaintiffs performed all 

obligations under the agreement (SAC ¶85), that each party intended to create a contract (SAC 

¶86) and that Riley breached the contract by failing to pay the amount agreed to. (SAC ¶87). 

Plaintiffs also allege that they were damaged. (SAC ¶88.)   

The Court understands the questions that Defendants have raise about the alleged agreement. 

These are the same types of questions that were raised in the motion for summary adjudication 

and may well be raised again at trial. They do not convince this Court that the allegations in the 

complaint are insufficient to allege a valid cause of action.  
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As to uncertainty, Defendants’ demurrer also fails. A written contract does not have to attach a 

copy of the writing or set forth the agreement verbatim. It is fine for the plaintiff to allege the 

legal effect of the contract as Plaintiffs have done here. (See, Construction Protective Services, 

Inc. v. TIG Specialty Ins. Co. (2002) 29 Cal.4th 189, 198–199; see also, Maxwell, supra, 231 

Cal.App.4th 93, 97-98.)  

Therefore the demurrers to causes of action one and two are overruled.  

Cause of action 3 (breach of oral contract) 

Defendants’ demurrer to cause of action three is well taken. In that claim, Plaintiffs allege an 

oral agreement based on the PPA. (SAC ¶90.) The PPA is an agreement where Riley would pay 

Plaintiffs $55,000 (plus a few months in the house rent free) for the purchase of Plaintiffs’ 

personal property. (SAC ¶¶ 78, 80, 84, 87.)  

The Commercial Code section 2201 requires that agreements for sale of goods over $500 be in 

writing. Thus, Plaintiffs’ claim for breach of an oral contract for the sale of $55,000 in goods is in 

violation of section 2201. Plaintiffs have not explained why this section does not apply to them. 

Therefore, the Court sustains the demurrer to this cause of action.  

Cause of action 13 (Slander of Title) 

Defendants argue that this claim fails because Plaintiffs’ slander of title action does not relate 

back to the original complaint and is barred by the applicable statute of limitations. The Court 

agrees.  

The statute of limitations on slander of title is three years. (Code of Civil Procedure section 

338(g).) Plaintiffs sold their house to Riley on October 31, 2013. (SAC ¶32.) They moved out of 

the house on February 12, 2014. (SAC ¶53.) Any slander of title action related to the house 

would have started running by the time Plaintiffs moved out of the house. There was a 

bankruptcy stay in this case from about August 2016 to February 2017, however, that stay only 

extended the statute of limitations by six months. Thus, the statute of limitations for the slander 

of title claim ran by August 2017. Plaintiffs did not include a claim for slander of title until they 

filed their SAC on August 14, 2018. One year too late. Thus, the claim is barred by the statute of 

limitations.  

In order to avoid the statute of limitations issue, the Nagans must show that this claim relates 

back to the original complaint. “The relation-back doctrine requires that the amended complaint 

must (1) rest on the same general set of facts, (2) involve the same injury, and (3) refer to the 

same instrumentality, as the original one. [Citations.]”  (Norgart v. Upjohn Co. (1999) 21 Cal.4th 

383, 408-409.)  

Plaintiffs’ slander of title claim does not relate back to the original complaint. The slander of title 

claim relates to alleged irregularities with a document (the Affidavit) required for the sale of the 
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house in 2013. These facts and any related damages are vastly different than the claims in the 

original complaint, which related to a separate agreement for the sale of the Plaintiffs’ personal 

property and other alleged tortious actions by Riley.  

Therefore, the demurrer to this cause of action is sustained.  

Cause of action 14 (unjust enrichment) 

Plaintiffs’ unjust enrichment claim is based on Riley’s purchase of the real property. (SAC ¶ 

188.) It is not entirely clear what remedy Plaintiffs seek in this claim, but it appears that Plaintiffs 

want the appreciation in value of the house since its sale in 2013. (SAC ¶ 194.)  

Defendants argue that Plaintiffs’ unjust enrichment claim fails because the mortgage holder, not 

Plaintiffs, would have standing if there was any claim. Put another way, if there is a claim for 

unjust enrichment related to the sale of the real property, that claim belongs to the bank not to 

Plaintiffs. This argument has merit.  

Plaintiffs sold through the house by way of a short sale, which resulted in the mortgage holder 

(Chase Bank / SPS) receiving less than the full amount of their loan. If there was wrongful 

conduct related to the sale, it would be conduct that harmed the mortgage holder. In a short sale 

situation, if the property is sold for less than the loan amount it is the mortgage holder, not the 

sellers, that are harmed.  

Plaintiffs allege that because Riley did not sign an affidavit required by SPS the entire sale of 

the property is void. (SAC ¶¶ 21, 177.) Plaintiffs have not shown how this alleged failure resulted 

in harm to them. As Plaintiffs have alleged, the short sale went through and a full reconveyance 

of the deed of trust was recorded on November 14, 2013. (SAC ¶ 32.) Plaintiffs also allege that 

the lien was released. (SAC ¶ 177.) This resulted in Plaintiffs being released from their loan 

obligations. It does not appear that Chase or SPS are now attempting to go after Plaintiffs for 

the loan obligation. Thus, whether or not there is some issue with the sale of the property as to 

Chase or SPS, it remains unclear how Plaintiffs would be harmed.  

The Court understands that Plaintiffs are claiming they were harmed by Riley’s refusal to follow 

through on the personal property agreement. But being harmed by the personal property 

agreement does not result in also being harmed in the sale of the property.  

Plaintiffs have not alleged facts showing a valid claim for unjust enrichment related to the sale of 

the real property and have offered no facts that lead this Court to believe amended complaint 

would lead to a different result. The demurrer to this cause of action is sustained without leave 

to amend.  

Cause of action 15 (violation of Bus. & Prof. Code § 17200) 

Defendants argue that the Business and Profession Code section 17200 claim fails because 

Plaintiffs have not alleged damages available for that claim. In a section 17200 claim, the 
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plaintiff can get injunctive relief and restitution. (Korea Supply Co. v. Lockheed Martin Corp. 

(2003) 29 Cal.4th 1134, 1144.) Disgorgement is only available as a remedy to the extent that it 

constitutes restitution. (Id. at 63.) An order of restitution would compel a defendant “ ‘to return 

money obtained through an unfair business practice to those persons in interest from whom the 

property was taken, that is, to persons who had an ownership interest in the property or those 

claiming through that person.’ [Citation.] ” (Id. at 1144-45.)   

For this claim, Plaintiffs are seeking “restitution and/or the disgorgement of all profits and 

benefits which are being obtained by [Riley] because of [his] business practices.” (SAC ¶ 207.) 

As Defendants explain, Plaintiffs have not alleged that Defendants took anything from Plaintiffs. 

Plaintiffs allege a number of “wrongful” actions by Riley. (SAC ¶199.) It is not clear how Riley’s 

conduct created profits or benefits, except perhaps the purchase of the real property that later 

increased in value. However, Plaintiffs are not the owners of the real property and, as explained 

above, were not the ones harmed by an paperwork issues with the sale.  

Therefore, the demurrer to this claim is sustained.  

Leave to Amend 

The Court has considered whether to give Plaintiffs leave to amend. Currently, the Court cannot 

imagine how Plaintiffs can amend causes of action three, thirteen, fourteen or fifteen to allege 

valid causes of action. Therefore, the Court will not give Plaintiffs leave to amend.  

The Court notes that this case has been litigated for four years and trial is scheduled for May. It 

is time that these pleadings are settled so that the parties can prepare for trial. However, if 

Plaintiffs have additional facts they can amend that will allow them to state a cause of action 

they may contest the tentative ruling and appear at the hearing to explain what the additional 

facts are and what the legal effect of adding these to the complaint would be. (See, Medina v. 

Safe-Guard Products, Internat., Inc. (2008) 164 Cal.App.4th 105, 112, fn. 8  [“ ‘the burden is on 

the plaintiff to show in what manner he or she can amend the complaint, and how that 

amendment will change the legal effect of the pleading.’ [Citation.]”].) 

Other Matters 

The parties’ requests for judicial notice are denied as all documents are already part of the 

Court’s file. That being said, the Court appreciates having copies of these documents included 

with the present demurrer.  

Harold Nagan’s declaration submitted with the opposition is improper. A demurrer is decided on 

the allegations in the complaint and matters subject to judicial notice. A demurrer is not decided 

based on evidence or weighing the credibility of witnesses.  

 


